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depreciation and interest expenses associated with the acquisition.” Once again, if our
interpretation is correct, that the depreciation reference in this phrase refers to previously claimed
depreciation, we request the regulation be clarified. If not, we would request further explanation
of this phrase.

Also, it appears the word “including” in the quoted text above should be “excluding” to be
consistent with the wording in 42 CFR 495.106(a). To clarify our comment, as the text is
proposed, interest costs would be excluded from the incentive payment under the definition in
section (a) but also would appear to be excluded from the normal cost reimbursement process per
section (d). In other words, if the word “including” links the phrase that follows to the phrase
that starts “payment that would have been made under §413.70(a)(1)” then this would appear to
be the correct word. If, however, “including” links to the previous phrase that starts “such
payment is made” then it appears it should be replaced with the word “excluding”. Please clarify
the meaning of this phrase. ‘

We also request CMS clarify that certain home office EHR expenditures are allowable for
incentive payment purposes. The ARRA provides that a CAH may receive incentive payments
for costs that are “for the purchase of certified EHR technology to which purchase depreciation
(excluding interest) would apply if payment was made under paragraph (1) and not under this
paragraph.” We are aware of a number of CAHs that are members of health systems, where
much of the EHR investment may be made at the system level. We believe it is appropriate that
a CAH’s share of the purchased EHR depreciable costs allocated from a home office operation
should be eligible for incentive payment purposes. We request guidance from CMS as to how
such costs may be claimed by the CAH. Should, for instance, the depreciable costs of the CAH’s
share of the purchased EHR system be transferred from the home office to the CAH’s general
ledger, to be claimed by the CAH?

Incentive Payments to Eligible Hospitals

On Page 1919 of the proposed rule, CMS proposes that FIs/MACs calculate and disburse
payments on an interim basis once the hospital has demonstrated it is a meaningful EHR user for
the EHR reporting period for the payment year. We are concerned about the timeliness of cash
flow under this proposal. For hospitals that become meaningful users at the earliest possible
date, 90 days after the October 1, 2010, starting date, they could expect to receive the first-year
EHR payment shortly after January 1, 2011. However, as hospitals must demonstrate 12 months
of meaningful use after the first year, the second-year EHR payment would not be received until
after September 30, 2012, 21 months after the first-year payment.
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While we understand the need to demonstrate 12 months of meaningful use after the first year,
hospitals will certainly know after 90 days in the second and subsequent years whether they are
in compliance with the meaningful use rules. Thus, we request CMS allow hospitals to make an
interim attestation 90 days after the start of the second and subsequent years of meaningful use
that they are in compliance with the meaningful use rules and intend to remain in compliance,
and that CMS instruct FIs/MAC:s to issue interim EHR payments after receipt of such attestation.

As a secondary issue, for hospitals with September 30 fiscal years that become meaningful users
effective October 1, 2010, their interim payments would be based on their September 30, 2010,
cost report. However, while they can attest to meaningful use as of December 30, 2010 (90 days
after October 1), their cost report would not be due until February 28, 2011, potentially delaying
their interim payments. We request CMS allow the interim EHR payment to be based on the
most recently filed Medicare cost report, whether for the previous year or second previous year.

On a related note, CMS does not provide details on the timeframe when FIs/MACs will issue
interim payments. We believe such interim payments should be required to be issued within 60
days of receiving the attestations from eligible hospitals and professionals and request CMS
clarify this in the final rule.

Payment Accounting Under Medicare

CMS proposes conducting selected compliance reviews of eligible professionals, eligible
hospitals and qualified CAHs who register and receive EHR payments. We are concerned with
the vague language CMS uses related to such reviews. We request CMS propose its review plan
for such compliance reviews and give the provider community time to review such plan to avoid
unnecessary problems during the reviews. We also request a specific timeline and deadline for
the reviews, to avoid uncertainty within the provider community that would occur with an
indefinite date for the reviews. We request a deadline of one-year after the completion of the
payment year to conduct reviews of the meaningful use attestations.

Ideally this process would coincide with the normal review of the cost report. Alternatively,
since this is a specialized area, it seems a separate timetable for review of the EHR funding,
similar to the Medicare wage index survey could be appropriate. In either case, all EHR
incentive payment requests should be finalized within 18 months of the close of the payment
year, both for hospitals and eligible professionals.

CMS also proposes requiring eligible professionals and hospitals to maintain evidence of
qualification to receive payments for 10 years after the date they register for the incentive
program. This is beyond the records retention requirements for other aspects of the Medicare
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program, and will create a recordkeeping burden for hospitals, to develop procedures to maintain
such records for a longer period of time than other records. We request CMS revise this
requirement to be consistent with existing CMS record retention requirements.

Medicaid Incentives — Acute Care Hospitals

The Medicare statute relating to EHR funding clearly distinguishes between PPS hospitals
(“subsection (d) hospitals™) and critical access hospitals, and provides alternative Medicare
funding calculations for each. However, there is no such distinction made in the Medicaid
funding section. Instead one Medicaid funding formula is provided for all “acute care hospitals.”

Critical access hospitals clearly provide acute care in accordance with CMS’s definition on Page
1930 — “the necessary treatment of a disease or injury for only a short period of time in which a
patient is treated for a brief but severe episode of illness.” CMS then proposes a definition of an
acute care hospital as follows: “A health care facility where the average length of patient stay is
25 days or fewer.” CMS then refines this definition to exclude specialty hospitals, generally
psychiatric and rehabilitation hospitals. CMS does this by using the numbering scheme by
which CMS Certification Numbers (CCN) are assigned, including the four-digit number range of
0001 through 0879, plus children’s hospitals with the number range of 3300 through 3399, as
acute care hospitals.

These CCN number ranges exclude CAHs, which have been assigned CCNs in the 1300 through
1399 range, from the definition of acute care hospitals. We cannot tell whether this was an
oversight or if it was intentional, as CMS does not mention CAHs in its discussion of acute care
hospitals. Had Congress intended to exclude CAHs from Medicaid incentive payments, a more
narrow hospital definition would have been used, to either reference only “subsection (d)
hospitals” or to exclude CAHs by direct reference.

In a brief search of Title XIX of the Social Security Act, we could find no reference to critical
access hospitals, indicating PPS hospitals and CAHs are all viewed as acute care hospitals for
federal Medicaid purposes. We request CMS modify its definition of acute care hospitals to
include CAHs. CAHs are clearly hospitals, and clearly provide acute care, so CMS can not
arbitrarily choose to exclude them from Medicaid EHR incentive funding.

Calculating Medicaid Patient Volume Requirements

CMS proposes to include all patient encounters in any representative 90-day period in the
preceding calendar year to determine if hospitals and eligible professionals meet the required



Centers for Medicare & Medicaid Services
March 10, 2010
Page 8

Medicaid patient volume thresholds, generally 10% for acute care hospitals (other than
children’s hospitals), 20% for pediatricians and 30% for other eligible professionals, with special
rules for professionals practicing predominantly in federally qualified health centers or rural
health clinics. While we generally believe this is a reasonable approach, we are somewhat
concerned with its implementation, given the lack of a clear definition of a patient encounter.

We do not find the term “encounter” defined in the proposed rule. We assume for determining
eligible professionals an encounter is equivalent to a billable visit, but we request CMS clarify
this or provide another definition.

In the hospital setting, use of the term encounter is more problematic. The term “encounter” is
referred to in several places in existing Medicare regulations and Manuals. The Medicare
Claims Processing Manual - CMS Pub 100-04 defines encounter at Chapter 2 §90.6 as follows:

“The term "encounter” means a direct personal contact in the hospital between a patient
and a physician, or other person who is authorized by State law and, if applicable, by
hospital staff bylaws to order or furnish services for diagnosis or treatment of the patient.
Direct personal contact does not include telephone contacts between a patient and
physician. Nor is the compensation arrangement between the physician and the hospital
relevant to whether an encounter has occurred. Patients will be treated as hospital
outpatients for purposes of billing for certain diagnostic services that are ordered during
or as a result of an encounter that occurred while such patients are in an outpatient status
at the hospital. If a Medicare outpatient is referred to another provider or supplier for
further diagnostic testing or other diagnostic services as a result of an encounter that
occurs in this hospital, the hospital is responsible for arranging with the other entity for
the furnishing of services. Hospitals are not required to verify that all ordered services
are furnished but only to assure that, when it is necessary to refer a patient to an outside
entity, the referral is made to a provider or supplier with which the referring hospital an
arrangement. This requirement is necessary to assure that billing for services that are
furnished is processed through the servicing hospital.

When a patient has follow-up visits with a physician in the hospital following an initial
encounter, each subsequent visit to the physician will be treated as a separate encounter
for billing.”

Encounter is defined in 42 CFR §410.2 as “Encounter means a direct personal contact between a
patient and a physician, or other person who is authorized by State licensure and, if applicable,
by hospital or CAH staff bylaws, to order or furnish hospital services for diagnosis or treatment
of the patient.”
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These definitions of encounter are quite narrow and generally apply only to patient/physician
contacts. While the term encounter is used frequently in Medicare documents we were unable to
find it defined in the context of a statistic that hospitals typically measure. They measure
charges, discharges, days, outpatients, outpatient visits, number of inpatient and outpatient
billings and other statistics. While some of the terms in this list are well understood or defined,
outpatients and outpatient visits are not universally defined and are presently inconsistently
measured. We request that CMS provide further guidance on how encounters are defined or
measured for hospitals, and allow flexibility for hospitals to accumulate and report such data.

We also request revision to the definition of patient volume at 42 CFR 495.302. The current
definition reads: “Patient volume means the minimum participation threshold where the
numerator is the total number of Medicaid patients or needy individuals treated in any 90-day
period in the most recent calendar year preceding the reporting and the denominator is all patient
encounters in the same 90-day period.” This wording is inconsistent, in that the numerator
consists of Medicaid patients, while the denominator consists of all patient encounters. Thus,
technically, Medicaid patients that are treated more than once during the 90-day period might
only be counted once in the numerator, but all patients treated multiple times during the period
would be counted multiple times in the denominator, artificially understating the Medicaid
percentage. We request that in this definition the phrase “number of” be replaced by “patient
encounters for”, subject to whatever clarification of the measurement of encounters or
development of alternative statistic(s) takes place based on our comment in the preceding
paragraphs.

Another matter on which we request clarification is the counting of dual eligible patients, those
with Medicare or another payer as their primary payer and Medicaid secondary for purposes of
determining both eligibility for Medicaid incentive payments and the amount of the Medicaid
payment incentives. Defining Medicaid days as those “attributable to individuals who are
receiving medical assistance under this title” implies that these dual eligible patients should be
counted as Medicaid days for both purposes.

The ability to include dual eligible patients as Medicaid patients is particularly important in
determining the eligibility of physicians and other providers, RHCs and FQHCs for Medicaid
incentives. Physicians and other providers must choose between Medicare or Medicaid
incentives. There is no Medicare incentive payment for RHCs and FQHCs, thus the ability to
include dual eligible patients as Medicaid patients is vitally important.
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Medicaid EHR Incentive Payment for Eligible Professionals

On the bottom of Page 1936, CMS describes an alternative approach that would limit Medicaid
incentive payments for eligible professionals that have already adopted, implemented or
upgraded certified EHR technology, by not allowing the first-year $21,250 payment for such
professionals. The rationale appears to be that these “early adopters” of EHR have already
incurred the costs of adoption and do not require these funds. This would in essence penalize
early adopters, setting a dangerous precedent. It would penalize those that have taken the very
actions Congress and CMS are trying to encourage.

Nothing in the statute addresses the timing of when the cost must be incurred. The fact that
someone incurred the cost prior to the first payment year should not deprive them of the
incentive payment for incurring those costs. Trying to measure the time and only pay those
professionals who incurred the cost in the first payment year is not supported by the statute, and
unduly punishes those who planned ahead to try and be proactive in becoming meaningful users
of EHR. We request CMS not implement this proposed alternative approach to paying Medicaid
eligible professionals.

We appreciate this opportunity to comment on these regulations. If you have any questions

concerning our comments, please contact Tim Wolters in our Springfield, Missouri, office at
417.865.8701.

Sincerely,

Timothy P. Wolters
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